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MEMORANDUM OPINION

Paintiff Jerry P. Tate (“Tate”) brought this action pursuant to 42 U.S.C. § 405(g) for review of
the find decison of the Commissioner of Socid Security denying his clam for disability insurance
benefits (“DIB”) under Title Il of the Socia Security Act, 42 U.S.C. 88 401-433. The ALJfound that
plaintiff was capable of alimited range of light work and denied his request for benefits. In reaching this
decison, the ALJrelied in part on the fact that plaintiff continued to work “pick-up” jobs while he
aleged that he was disabled and on the fact that no doctor opined plaintiff was disabled, that his doctor
did not advise him to stop working, but only to avoid heavy lifting, and that his medica condition
continued to improve even after he reported ignoring his doctor’ sadvice. Having found that the ALJ s
decision was supported by substantia evidence, in an accompanying Find Order of Judgement, the
court grants the defendant’s motion for summary judgment.

STANDARD OF REVIEW

The court’ sreview is limited to a determination as to whether thereis a substantial evidence to
support the Commissioner’s conclusion that plaintiff failed to meet the conditions for entitlement

established by and pursuant to the Act. If such subgtantiad evidence exigts, the find decision of the



Commissioner must be affirmed. Haysv. Sullivan; 907 F.2d 1453, 1456 (4th Cir. 1990); Laws\v.

Celebrezze, 368 F.2d 640 (4th Cir. 1966). Stated briefly, substantia evidence has been defined as

such relevant evidence, considering the record as awhole, as might be found adequate to support a

conclusion by areasonable mind. Richardson v. Perdes, 402 U.S. 389, 401 (1971).

FACTUAL AND ADMINISTRATIVE HISTORY

Paintiff wasforty years of age on the date of the ALJ s decision, had completed the eighth
grade, and had past work experience which was classfied by avocationd expert (*VE’) as medium
and heavy work. (Transcript, hereinafter “R.,” at 11, 239-40.) Plaintiff alegesthat he became
disabled on August 25, 2002, (R. 52-54), at which time he quit his gpartment maintenance job.

(R. 213)

Just prior to that time, on July 18, 2002, plaintiff initiated trestment for back pain with James G.
Nuckalls, M.D., a Carilion Medica Associatesin Galax. (R. 140) At that time, plaintiff had tightness
in the paravertebra muscle groups with good range of motion. (R. 140) Dr. Nuckolls opined that
plantiff had no limitations of activities other than to avoid heavy lifting, and provided samples of Bextra
medication for pain. (R. 140) Dr. Nuckolls ordered an x-ray of plaintiff’slumbar spine. (R. 141) This
X-ray was normal.

William C. Bodtic, M.D, another Carilion physician in Gaax, saw plaintiff one week later and
diagnosed him with a displaced disc, L4-5 on the right with myeopathy. Dr. Bostic started plaintiff on
acourse of Indocin, Tylox, and Hexeril medicationsfor pain. (R. 142) Plantiff dso had one epidura

geroid injection, which he reported did not dleviate hispain. (R. 148) A September, 2002 MRI of



the lumbar spine showed minima degenerative changes and herniation at the L5-S1 levd to the right of
the middle impressing on the right S1 nerveroot. (R. 131)

In November 2002, plaintiff reported that he was feding better after his medication was
changed. (R. 155) While plaintiff’s straight-leg raising was limited to Sixty degrees with pain in the right
buttock, thigh, and foot, Dr. Bostic noted that “[i]n generd he actstoday like he feds better.” (R. 155)
On another vigt in November, 2002, plaintiff reported that he was *holding hisown,” and that whilea
little uncomfortable when he first goes to bed, he wakes up without pain and “has none until he begins
to stir around when hisleg first beginsto hurt.” (R. 158) In December 2002, plaintiff reported that he
had suffered an additiona back injury while “trying to lift the corner of abuilding.” (R. 159) On
physica examination, Dr. Bogtic noted paraspina muscle spasms bilaterdly, but extension of the back
did not aggravate the pain sgnificantly. (R. 159) Dr. Bostic stated that he did not see any evidence of
aggravation of plaintiff’ sdisc problem. (R. 159) Two months later, plaintiff reported that he had gotten
over the locdlized back pain due to the strain, and that he was being very careful with his activities.

(R. 163)

By April 2003, plaintiff reported that he was not working aregular job, but that he was doing
minor repair work for people. (R. 164) At the next vigt, sraight-leg railsing had improved to seventy-
five degreeson theright. (R. 166) Deep tendon reflexes were equal and active. (R. 166)

Subsequent trestment notes indicate that plaintiff repeatedly cancelled doctors' appointments
and took more medication than doctors prescribed. (R. 201) Plaintiff’s physicians advised him that

they would no longer refill his prescriptions until he was seen for an gppointment. (R. 194) During this



time, plaintiff reported that he continued to care for hisinvaid father and to work occasond “pick-up”
jobs. (R. 200)

On August 7, 2003, Richard M. Surrusco, M.D., a state agency physician, completed a
physica resdud functional capacity assessment form. (R. 132-39) After reviewing the evidence of
record, Dr. Surrusco opined that plaintiff could lift and/or carry twenty pounds frequently, stand and/or
walk about sx hours in an eight-hour workday, St about Sx hoursin an eight-hour workday, and
occasondly perform stooping, knedling, crouching, crawling, and climbing ramps and gairs, but no
ladders, ropes, or scaffolds. (R. 175-83) In support of this opinion, Dr. Surrusco cited the findings on
the MRI and findings on physicd examination. (R. 177)

At the administrative hearing, plaintiff testified thet he quit his job in goartment building
maintenance in August, 2002 because he could not “crawl under sinks. . and climb ladders and reach
and stoop and bend and such.” (R. 213) Haintiff dso indicated that he could not move ranges and
refrigerators asrequired. (R. 213-14) Paintiff denies having looked for other work and testified that
his doctor told him to take it easy for awhile. (R. 214) The ALJasked the vocationd expert (“VE’)
whether work existed in the nationa economy for a hypotheticd individud with the resdud functiond
capacity to perform light work activity subject to a st/stand option with mild limitations (Iess than one-
third of the time) for pushing and/or pulling with his right lower extremity. (R. 241) The ALJfurther
indicated that the hypothetical individua could not climb ladders, ropes, or baance, but could
occasiondly kned, crouch, crawl, or oop. (R. 241-42) In addition, the hypothetical individua had

mild reduction in concentration, due to the effects of medication. (R. 241) The VE testified that the



hypothetica individua could perform the light jobs of file clerk, generd office cdlerk, and parking lot
attendant. (R. 242)
ANALYSIS

The respongibility for determining whether plaintiff is disabled is reserved to the Commissioner.
20 C.F.R. 8404.1503(b). To do this, the Commissioner applies the five-step sequentia evaluation
process to evaluate DIB clams. See 20 C.F.R. § 404.1520. In arriving at the determination that
plaintiff could perform work at the light exertiond leve, the ALJ relied on the testimony of a vocationd
expert. Here, asthe Commissioner has followed the gppropriate process, and as the Commissioner’s
decison is supported by substantial evidence, by accompanying Order, defendant’ s motion for
summary judgment is granted.

Thethrust of plaintiff’s argument in this case is that the ALJ made an unsupported determination
that plantiff was not afully credible clamant. It iswell-settled thet credibility determinations are in the

province of the ALJ and that the courts are loathe to interfere with them. See Hatcher v. Secretary of

Hedth & Human Servs, 898 F.2d 21, 23 (4th Cir. 1989). The ALJis not required to accept dl

subjective tesimony at face value. See Haysv. Sullivan, 907 F.2d 1453, 1456 (4th Cir. 1990). “In
reviewing for substantia evidence, [the court should not] undertake to re-weigh conflicting evidence,
make credibility determinations, or subgtitute [its] judgment for that of the Secretary.” Craig v. Chater,

76 F.3d 585, 589 (4th Cir. 1996); Mastro v. Apfel, 270 F.3d 171 (4th Cir. 2001).

After reviewing dl of the evidence in the record, the ALJ determined that plaintiff hed
degenerative changes and herniaion a the L5-S1 leve with radicular pain, impairments which are

severe under theregulations. (R. 17) However, the ALJ dso determined that plaintiff had the resdud



functiona capacity (“RFC”) for arange of light work. (R. 19) While the ALJ determined that plaintiff
could not perform his past relevant work, the ALJ determined that, based on VE testimony, plaintiff
could adjust to other work that exists in sgnificant numbersin the national economy. (R. 19-20)
Contrary to plaintiff’ s argument, the AL J thoroughly consdered plaintiff’ s subjective complaints
in assessing hisresdud functiond capacity. (R. 18-19) The regulations specificaly sate that
subjective complaints cannot themsdves provide the bass for disability. See 20 C.F.R. § 404.1529.
Rather, there must be signs and |aboratory findings that could reasonably be expected to produce the
pain or other symptoms aleged. 1d. Once such animparment isidentified, the ALJ mugt evaduate the
record as awhole to determine the intensity and persistence of the symptoms and the extent to which
they limit the clamant’s capacity for work. 1d. 8§ 404.1529(c). Thus, a clamant’s symptoms must bear
areasonable relaionship to the objective medica evidence and other evidence in a particular case.
Here, the ALJ noted that while plaintiff’ s back impairments could be expected to produce some
pain, particularly when plaintiff experiences periods of sgnificant exertion, the record did not include
objective evidence of an imparment reasonably cgpable of producing the debilitating pain claimed by
plantiff. (R. 18) Whilean MRI showed degenerative changes and a herniation at the L5-S1 level to the
right of the midlineimpressing on the right S1 nerve root, plaintiff’s treating physician did not
recommend that plaintiff sop working. (R. 131, 140) To the contrary, the physician only directed
plantiff to avoid heavy lifting. (R. 140) Even with thisadvice, plantiff later reported that he srained his
back trying to lift acorner of abuilding. (R. 159) Within two months, the locdized back complaints

associated with this strain abated, and his doctor advised that he needs to be careful to avoid irritating



hisdisilaced disc. (R. 163) Of sgnificance, neither this doctor nor any other has opined that plaintiff’s
back condition istotaly disabling.

The ALJ additiondly noted that plaintiff’s statements did not support his daim of disability.
Pantiff testified that he quit his job because he could not perform the crawling, bending and heavy
lifting required of a maintenance worker, but denied looking for other work. (R. 213-14) The record
dsoillugrates that during the period in which plaintiff was dlegedly disabled, he tried to lift the corner of
abuilding, performed minor repair work for others and occasondly did “pick-up jobs” (R. 200).
Haintiff’ s daly activities included housawork, mowing hislawn and being a caregiver for his ederly
father for much of the time intervening between his dleged onset date and through January 2004 when
his father moved to anursing home. (R. 200, 214-15)

It isthe duty of the ALJto fact-find and to resolve the inconsistencies between aclamant’s
aleged symptoms and a clamant’ s ability to work. See Smith v. Chater, 99 F.3d 635, 638 (4th Cir.
1996). Itisthe sole responshility of the ALJ to determine aclamant’ s resdud functiona capacity —
the sort of work he can till do — including making any necessary assessment of credibility. 20 CER.
88 404.1545. The evdudtion of an ALJasto aclamant’s credibility is entitled to grest weight. See

Shively v. Heckler, 739 F.2d 987, 989-90 (4th Cir. 1984).

Given the deferentid standard of review provided under 42 U.S.C. § 405(g), the court must

affirm the decison of the ALJ asthereis substantia evidence to support the conclusion that plaintiff was

not disabled as defined under the Socid Security Act . See Pierce v. Underwood, 407 U.S. 552, 565

(1988); King v. Cdifano, 559 F.2d 597, 599 (4th Cir. 1979). After athorough review of the medica

record, the ALJ concluded that plaintiff tended to overstate the severity of his physica condition. No



physician has opined that plaintiff was disabled, and his tresting physician only placed limits on his ability
to do heavy lifting. Because the limitations outlined by the ALJ were included in the hypothetica
question asked by the VE, the VE' s testimony supports the ALJ s conclusion that plaintiff was not

disabled. See Walker v. Bowen, 889 F.2d 47, 50 (4th Cir. 1989). Asthe ALJ s determination of

plantiff’s resdud functiona cgpacity was contingent on a credibility determination he was entitled to
make under the regulations and was supported by substantia evidence, defendant’ s motion for

summary judgment should be granted. CONCLUSION

For the reasons outlined above, in an accompanying Order entered into this day, defendant’s
moation for summary judgment will be granted.

The Clerk of the Court hereby is directed to send a certified copy of this Report and
Recommendation to plaintiff and adl counsd of record.

Enter this 26™ day of April, 2005.

/9 Michad F. Urbanski
United States Magistrate Judge
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FINAL JUDGMENT AND ORDER

For reasons stated in a Memorandum Opinion filed this day, summary judgment is hereby
entered for the defendant and it is o
ORDERED.
The Clerk is directed to send certified copies of this Judgment and Order to dl counsd of
record.

Enter this 26™ day of April, 2005.

/9 Michad F. Urbanski
United States Magidtrate Judge



